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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(S) 

SONITPUR, TEZPUR 

G.R CASE NO.1896/08 

Under Section:-279/337/338/427/304A IPC 

 

          State 

          -Vs- 

1) Md.Azizul Rahman. 

2) Shri Ram Kumar Saura.         ............accused.  

  

Present:-O. Mize, A.J.S 

Counsel appeared:- 

For the prosecution:- L.Hazarika. 

For the defense: - D.Sinha & B.Borthakur.  

Evidence recorded on:-29.11.13, 12.01.14, 15.07.14, 20.08.14, 13.11.14,   

                                  19.05.15, 15.06.15 & 31.07.15.  

Argument heard on: - 14.08.15. 

Judgment delivered on: - 27.08.15. 

JUDGMENT 

               The case of the prosecution in brief is that, on 06.11.08 the 

informant Smti. Horimoti Nayak lodged a F.I.R at Tezpur P.S informing that on 

02.11.08 at around 09.15pm her husband Ganju Nayak was coming from 

Balipukuri tiniali toward their home along with his student & driver by their 

santro car. On the way the driver hit a truck which was parked at the left side. 
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The accident occurred due to fault of the truck driver as the driver of the truck 

negligently parked the truck at the wrong side.  

               On receipt of the F.I.R, a case was registered and on completion of 

the investigation a charge sheet was submitted u/s 279/337/338/427/304A IPC 

against accused Azizul Rahman & Ram Kumar Saura. 

               The accused persons were summoned to stand trial. Copies of the 

relevant documents were furnished to the accused persons. The offences being 

triable as per summon procedure, substance of accusation for the offences u/s 

279/337/338/427/304A IPC had been explained to the accused persons. The 

accused persons pleaded not guilty and claimed to be tried. 

               In the course of trial, the prosecution examined twelve witnesses and 

closed its evidence. The accused persons were examined u/s 313 Cr.P.C in which 

they pleaded their innocence. The defense’s side did not adduce evidence.                

               I have heard the argument of ld.counsel for the accused persons and 

also the ld.Asst.P.P for the state.                                                                               

POINTS FOR DETERMINATION 

1.       Whether accused Azizul Rahman parked the truck and accused Ram 

Kumar Saura drove the santro car, on a public way in a manner so rash or 

negligently so as to endanger human life or to be likely to cause hurt or injury to 

any other person and thereby committed an offence punishable u/s 279 IPC? 

2.          Whether the accused persons caused hurt to any person by parking 

the truck and by driving the santro car rash or negligently as to endanger human 

life, or the personal safety of others and thereby committed an offence 

punishable u/s 337 IPC?  

3.          Whether the accused persons caused grievous hurt to any person by 

parking the truck and by driving the santro car rash or negligently as to endanger 

human life, or the personal safety of others and thereby committed an offence 

punishable u/s 338 IPC? 
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4.         Whether the accused persons had committed mischief and caused 

loss or damage property of any person to the amount of fifty rupees or upward 

and thereby committed an offence punishable u/s 427 IPC? 

5.          Whether the accused persons had caused the death of the husband 

of the informant by parking the truck and by driving the car in a manner so rash 

or negligently and thereby committed an offence punishable u/s 304-A IPC? 

DICISION WITH REASONS 

               All the points for decision are taken up for simultaneous discussion 

and decision. I have gone through the entire evidence on the record. It appears 

from the evidence of Pws that, the fact that death of deceased was caused by 

the vehicular accident is not in dispute. It is also not in dispute that accused Ram 

Kumar Saura was driving the car at the relevant point of time. The question 

which needs to be answered is whether the accident occurred due to rash or 

negligent act of the accused persons. 

It appears from the evidence of Pws that, at the time of the 

occurrence of the incident accused Ram kumar Saura was driving the car and the 

deceased Ganju Nayak, Pw6- Shri Biju singh Karmakar, Pw7-Shri Birbal Nayak & 

Pw9- Shri Jagat Sawra were inside the car. At the time of the occurrence of the 

incident at around 09pm, they were coming toward their home from B.P tiniali. 

The car hit a truck which was parked at the side of the road and deceased Ganju 

Nayak died on the spot and other persons who were travelling in the car got 

injury. 

Pw1- Smti Harimati Nayak is the wife of deceased Ganju Nayak & 

Pw1 is the informant of the case. Pw1 did not see the occurrence of the incident. 

Pw1 sent the car and driver/accused Ram Kumar Saura to pick up the deceased 

from B.P tinali. 

Pw8- Pradip Nath did not see the occurrence of the incident. He has 

deposed that, he went to the place of the occurrence of the incident on the next 

day and did not see anything. In the cross-examination, he has deposed that, he 

did not see the occurrence of the incident. 
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Pw2- Shri Dipen Bordoloi, Pw3- Shri Faruk Ahmed, Pw4- Shri Anil 

Karmakar and Pw5-Shri Raju Rohi Das went to the place of the occurrence just 

after the occurrence of the incident. Pw2, Pw3, Pw4 & Pw5 have deposed that, 

they went to the place of the occurrence and saw that, the car had hit the 

standing/parked truck. 

Pw6- Shri Biju Singh Karmakar, Pw7-Shri Birbal Nayak & Pw9- Shri 

Jagat Sawra were travelling inside the car along with the decease. Pw6 & Pw9 

have deposed that, at the time of the occurrence of the incident they were 

coming along with the deceased in the car and the car hit a parked truck and 

deceased Ganju Nayak died on the spot and they got injury. Accused Ram Kumar 

Saura was driving the car. Pw7 has also deposed that, at the time of the 

occurrence of the incident he was coming along with the deceased in the car and 

he was sleeping. So, he does not know how the incident occurred.  

Pw10- Shri Ranjan Kumar Das & Pw12- Dr.Kulendra Nath Deka are 

the medical officers. After examining the injured persons, Pw10 had found simple 

injury of Pw6 & Pw9 and grievous injury of Pw7. Pw12 had conducted the post 

mortem of the deceased. It also appears from Ext.8 & 9 that, truck & car were 

damaged at the front side. 

               In the case of Balachandra Waman Pathe –vs- State of Maharashtra 

(1968) ACJ 38, the Hon’ble Supreme Court laid down the fundamental distinction 

between rash act and negligent act in the following words; 

               There is a distinction between a rash act and negligent act. In the 

case of a rash act, the criminality lies in running the risk of doing such an act 

with recklessness or indifference as to the consequences. Criminal negligence is 

the gross and culpable neglect or failure to exercise that reasonable and proper 

care to guard against injury either to public generally or to an individual in 

particular, which, having regard to all the circumstances, out of which the charge 

has arisen, it was imperative duty of the accused person to have adopted. 

Negligence is omission to do something which a reasonable man, guided upon 

those considerations, which ordinarily regulate the conduct of human affairs 

would do, or doing something which a prudent and reasonable man would not 
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do. A culpable rashness is acting with the consciousness that the mischievous 

and illegal consequences may follow, but with the hope that they will not and 

often with the belief that the actor has taken sufficient precautions to prevent 

their happening. The imputability arises from acting despite consciousness. 

Culpable negligence is acting without the consciousness that the illegal and 

mischievous effect will follow but in circumstances which show the actor has not 

exercised the caution incumbent upon him and if he had he would have had the 

consciousness. The immutability arises from the neglect of the civic duty of 

circumspection. 

During the argument, ld. Asst.P.P for the state has submitted that 

prosecution has proved the case against the accused persons. Ld. Counsel for 

accused Ram Kumar Saura has argued that, the accident occurred due to the 

fault of the truck driver and there was no rash & negligent on the side of accused 

Ram Kumar Saura. Ld.counsel for Azizul Rahman has submitted that, accused 

person had parked the truck properly.  

               It appears to me that, the plea taken by the accused Ram Kumar 

Saura cannot be a plea which can condone negligence. The test, in such 

circumstances, would be even when a motion of a vehicle is sought to be 

prevented by a sudden obstacle, whether the driver is in a state of consciousness 

to control the vehicle in order to avert an untoward incident. If the answer is in 

affirmative, an inference can be drawn that he was neither rash nor negligent. 

On the contrary, if the answer is in negative it could be inferred that he lost 

balance because of lack of consciousness to avert the incident. 

               A reasonable man, on seeing a hurdle on the road, in the form of 

truck, would have slowed the vehicle in order to pass the obstacle. If the 

obstacle is immediately approaching the vehicle, the driver would, instinctively, 

apply full brakes in order to avoid a collision. 

               In the present case, the accused should have applied full brakes 

when he noticed the truck. Even if he could not see the truck due to light of 

another vehicle or fog, he should have stopped the vehicle. His act of hitting the 
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truck does not suggest in any manner that accused was having control over the 

vehicle in any sense whatsoever.  

So, far as the case of accused Azizul Rahman is concerned, it appears 

that, the prosecution has failed to prove the case against the accused Azizul 

Rahman. Because, it appears to me that, the accident did not occur due to the 

parking of the truck at the side of the road. The accident had occurred, because, 

the car hit the parked truck. The truck was already parked at the side of the 

road. It was the car which came and hit the truck. So, it appears to me that, the 

parking of truck at the right or wrong side is not relevant. Because, even if the 

truck was parked in the middle of the road, the car should not hit the truck. In 

such situation the driver should stop the car. It also appears that, except Pw8, 

none of the Pws have also deposed that, accused Azizul Rahman was the driver 

of the truck and Pw8 has also not deposed that, how he knows Azizul Rahman as 

the driver of the truck as he did not see the occurrence of the incident. 

               It is, therefore, seen that accused Ram Kumar Saura, while hitting 

the truck is found guilty of culpable negligence in acting without the 

consciousness resulting in death of the deceased and simple injury to Pw6 & Pw9 

& grievous hurt to Pw7 and damaging of the truck & car. The act of accused, 

therefore, exhibit a lack of exercise of necessary caution incumbent upon him 

which he would have if he would have had the consciousness. The accused Ram 

Kumar Saura is therefore found guilty of the offence u/s 279/337/338/427/304A 

IPC and convicted u/s 279/337/338/427/304A IPC. 

               The facts of the case exhibit that accused had shown absolute 

indifference towards human life because of which a person had to lose his live. I 

believe this reason is sufficient to hold that, the benefits of Probation of 

Offenders Act be not extended to accused as his acts deserves to be retorted by 

way of sentence. 

             Heard the accused on the point of sentence. The accused has stated 

that he is a poor person and he has a family to support and he has small 

children. Therefore, he be dealt with leniently. 
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            After considering the prayer made by the accused person and  

considering all aspects, the accused Ram Kumar Saura is sentenced to pay fine 

of Rs.500/- u/s 279 IPC, in default to suffer simple imprisonment for one month. 

Fine of Rs.200/- u/s 337 IPC, in default to suffer simple imprisonment for one 

month. Fine of Rs.500/- u/s 338 IPC, in default to suffer rigorous imprisonment 

for two months. Fine of Rs.1000/- u/s 427 IPC, in default to suffer rigorous 

imprisonment for two months and a fine of Rs.2,000/- u/s 304-A IPC, in default 

to suffer rigorous imprisonment for six months.  

A free copy of the judgment be furnished to accused Ram Kumar 

Saura. Accused Azizul Rahman is acquitted from the charge u/s 

279/337/338/427/304A IPC. Set him at his liberty forthwith. The seized articles if 

any be given to its owner. The bail bond of the accused persons will remain in 

force for six months from today.  

                Given under the hand and seal of this court. 

                    

                                                                Sub-divisional Judicial Magistrate(S) 

                                                                              Sonitpur, Tezpur  
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APPENDIX 

Prosecution has examined the following witnesses:- 

Pw1- Smti Harimati Nayak. 

Pw2- Shri Dipen Bordoloi. 

Pw3- Shri Faruk Ahmed. 

Pw4- Shri Anil Karmakar. 

Pw5-Shri Raju Rohi Das. 

Pw6- Shri Biju singh Karmakar. 

Pw7- Shri Birbal Nayak. 

Pw8- Pradip Nath. 

Pw9- Shri Jagat Sawra. 

Pw10- Shri ranjan Kumar Das. 

Pw11- Shri Idrish Ali. 

Pw12- Dr.Kulendra Nath Deka. 

Prosecution’s side has exhibited the following document:- 

Ext.1- FIR. 

Ext.1(1)- signature of Pw1. 

Ext.2- Seizure List. 

Ext.2(1)-Signature of Pw3. 

Ext.2(2)- signature of Pw8. 

Ext.3- seizure list. 

Ext.3(1)- signature of Pw3. 
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Ext.3(2)-signature of Pw8. 

Ext.3(3)- signature of Pw11. 

Ext.4- seizure list. 

Ext.4(1)- signature of Pw4. 

Ext.4(2)-signature of Pw5. 

Ext.4(3)- signature of Pw11. 

Ext.5- seizure list 

Ext.5(1)-signature of Pw5.  

Ext.5(2)-signature of Pw11. 

Ext.6- medical report. 

Ext.6(1)- signature of Pw10. 

Ext.7- charge sheet. 

Ext.7(1)- signature of i.C Bebegia O.P. 

Ext.8- MVI report. 

Ext.9-MVI report. 

Ext.10-post mortem report. 

Ext.10(1)- signature of Pw12. 

         Defence side has not examined any witness. 

 

 


